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. Introduction

. The civil society organisations endorsing this report make this joint submission to
the Universal Periodic Review (UPR) on the human rights violations arising from
the government’s security policies since the last cycle. This report pays special
attention to the use of counterterrorism laws to tackle criminal organisations, as
well as and the rights of people in detention centres, over the last two years of the
state of exception.

Since the president took over in June 2019, the government has imposed an
autocratic model that has reduced the civic space, suppressed democratic
institutions” and co-opted the justice system,'" among other measures weakening
democracy in the country.” This model has prompted a ‘security’ approach to
tackling gang violence that, while reportedly reducing crime rates,” also
undermines the rule of law and the democratic institutions.

. This coalition questions the official discourse that highlights the supposed
success of the security policy for two main reasons. First, we have sufficient
reasons to doubt the reliability of the government’s statistics, since the only
sources to corroborate this information are the public institutions controlled by
the executive." Second, there is widespread evidence from local investigative
media of pacts between the government and the criminal gangs, challenging the
effectiveness and sustainability of the government’s security approach."

. The human rights violations committed during the so-called war against crime
increased during the state of exception. We have documented 6,305 victims of
rights violations over the last two years, most of them victims of arbitrary
detentions and the lack of due process."" The evidence in this submission
highlights the disproportionate impact that the state of exception has on low-
income communities, social leaders and racialized groups as a result of the
excessive use of force and racial profiling that police officers, the military and
prison guards exercise. Courts and justice institutions, such as the Fiscalia
General de la Republica (FGR) or the Attorney General’s Office™ and the Attorney
General’s Office (Public Defense), do not investigate these human rights abuses.

. We believe that the government’s security approach during the state of exception
breaks El Salvador's international obligations to protect the right to life, physical
and mentalintegrity, due process, judicial protection, freedom of association and
non-discrimination. The disproportionate impact of the security policies on
vulnerable groups undermines the rule of law and the fundamental freedoms of
the Salvadoran population.
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10.

. El Salvador’s international human rights obligations

We are concerned about how the government's official discourse reinforces in the
public opinion racial stereotypes that associate specific ethnic groups with
criminal gangs. The Universal Declaration of Human Rights (UDHR) recognizes
everyone’s right to life, liberty and security of person.* The declaration also states
that ‘all are equal before the law and are entitled without any discrimination to
equal protection of the law’.”

El Salvador is a party to the International Covenant on Civil and Political Rights
(ICCPR). The covenant states that everyone has the right to liberty and security of
person. The Covenant states that measures to ensure national security and
public order must be compatible with the other rights recognized in the treaty.”"
The ICCPR also prohibits discrimination in the enjoyment of rights on grounds of
race, sex, religion, and political or other opinions, even in exceptional situations
that threaten the life of the nation.x"

El Salvador has ratified several international treaties that contain provisions to
guarantee the right to security without prejudice to other fundamental
guarantees,® and prohibit practices of torture and arbitrary detention by the
State.™ Similarly, El Salvador is a party to the American Convention on Human
Rights (Pact of San José), which establishes several provisions to guarantee the
right to security, non-discrimination and a life free from torture and ill-treatment.*"

Previous UPR and other relevant recommendations to El Salvador

The concluding observations on the seventh periodic report of the Human Rights
Committee to El Salvador reminded the State Party that fight against violence
must respect the guarantees of due process and avoid stigmatization of young
people.™ The Committee also recommended that the State Party demilitarize
public security; strengthen investigation mechanisms, punishment of those who
engage in torture and reparations for victims of torture and cruel, inhuman and
degrading treatment; and the ratification of the Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.

Similarly, in its concluding observations on the combined fifth and sixth periodic
reports on El Salvador, the Committee on the Rights of the Child expressed its
concern about the growing reports of human rights violations committed during
measures to tackle criminality and urged El Salvador to increase efforts to prevent
the risk that security forces’ actions will result in torture, extrajudicial executions
and forced disappearances of children. It also recommended strengthening the
internal control bodies of the National Civil Police (PNC) and creating an
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13.

independent mechanism for the prevention of torture.* The Committee reiterated
that the specialized juvenile criminal justice system should contemplate
detention periods as a measure of lastresort, for the shortest possible period, and
with regular reviews for possible termination. On the basis of general comment
No. 10 on criminal justice for children and adolescents, the Committee
recommended that El Salvador take action prevent national laws from reducing
the minimum levels of protection for children and adolescents, in particular those
who have reached the age of criminal responsibility.

The Committee on Economic, Social and Cultural Rights recommended that El
Salvador respected the principles of temporality, proportionality, necessity and
others established by international human rights standards. It also called for the
ratification of human rights treaties, in particular the International Convention for
the Protection of All Persons from Enforced Disappearance and the Optional
Protocolto the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.”™

Duringits review of the third periodic report of El Salvador, the Committee against
Torture recommended that the existing exceptional measures of the state of
emergency be brought into line with international human rights law.> With
respect to persons deprived of their liberty, the Committee made several
recommendations, including: the modification of the rules that allow
administrative detention for periods of up to 15 days, the reduction of
administrative detention to 48 hours, the speeding up of the habeas corpus
proceedings and the efficient registration of persons deprived of liberty, among
others. It also recommended that anti-terrorism legislation be made compatible
with the State’s obligations under international law, with particular attention to the
Convention against Torture.

Finally, resulting from the working sessions of the third UPR cycle,*" El Salvador
received several relevant recommendations on its security approach: among
them, the importance of strengthening the rule of law and reducing impunity rates
through the exhaustive investigation of human rights violations by security
agencies.® Some member States also recommended that El Salvador take
measures to ensure respect for human rights in the context of security policies™"
and strengthen efforts to combat extrajudicial executions and enforced
disappearances.®™
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The COVID-19 pandemic and the state of exception

Since March 2022, we have recorded multiple abuses by authorities and
systematic violations of human rights during the government’s actions to tackle
the health emergency of the COVID-19 pandemic - especially during the first half
of 2020 - and following the declaration of the state of exception in 2022.

The government’s decision to restrict the right to movement and freedom of
assembly during the health crisis of 2020 granted police officers and the military
extraordinary powers that resulted in cases of excessive use of force against the
civilian population.* Simultaneously, the constitutional justice system quickly
ruled on several actions alleging unconstitutionality against various decrees
declaring discretionary power for the executive and multiple habeas corpus cases
filed on behalf of persons deprived of liberty or referred to containment centres. !

In April 2020, the human rights situation worsened due to a surge of violence that
the government attributed to the actions of gang leaders in detention centres. Via
social media, the government raised the level of alerts in the prisons and
escalated the intervention of military forces in public security tasks. The decision,
followed by the declaration of a 24-hour confinement for the civilian population
and anindefinite period for the population in detention centres, resulted in several
constitutional resolutions -- such as amparo appeals — which, in turn, led to
disputes between the executive and the judicial branches. i

Another example of the increasing military presence in the public space was the
occupation of the Legislative Assembly on February 2020. By executive order, the
president and a large group of soldiers took over the premises of the legislative
branch to demand the approval of a budget of millions of US dollars for the
implementation of the government’s security programs. Since then, police forces
and the army have been carrying out combined patrolling tasks and anti-gangs
raids, raising great concern among the public about the progressive militarization
of security policies. The following sections detail the implications of this process
for the exercise of the fundamental rights of the Salvadoran population.

. Militarisation of security and use of counterterrorism policies during the state

of exception

On 27 March 2022, the Legislative Assembly approved Decree No. 333 and
established the fundamental provisions of the state of exception in response to
the security crisis resulting from violence of the criminal gangs.*™* Since 2022, the
national assembly has issued 27 extensions of Decree No. 333,* expanding the
duration of the state of emergency for more than two years. Furthermore, in 2022,
the government entered a notice of derogation from its treaty obligations under
the ICCPR.*

5| Page



19.

20.

21

22.

23.

24.

Following the relevant recommendations for El Salvador during the third UPR
cycle, the government implemented the so-called Territorial Control Plan to
address the increasing armed violence. The plan, the details of which remain
confidential, includes six phases: two intended for the prevention of violence and
four designed to increase police and military operational capacities.*

The increasing participation of the Armed Forces (FAES) in security tasks violates
provisions of the Constitution and undermines the role of the PNC in the defence
and maintenance of peace.™ Qur records show a total of 20,237 military
personnel involved in security tasks in 2022,V a figure that the executive expects
to double in the coming years.

.The intervention of the armed forces has permeated the domain of civic space.

Duringthe general elections of February and March 2024, the government ordered
the militarization of the main cities a few days before the elections took place. ™
Such a decision contradicts the multiple recommendations received by El
Salvador to withdraw the armed forces from public security tasks,* and prevent
an increase of human rights violations allegedly committed by the military,
including sexual violence against minors under 18 years of age. >

We have recorded multiple cases of abuses committed by the military forces.
From the total of cases, 94 percent correspond to arbitrary and illegal detentions
and 87 percent to the absence of due process. The records also show significant
number of illegal body searches; torture; cruel, inhuman and degrading
treatment; forced disappearances and attacks on life. Seventy-eight percent of
the victims in these cases were young men and 52 percent were people between
18 and 30 years old. In 75 percent of the cases, victims pointed at the police as
the sole perpetrators of abuses. Additionally, 90 percent of the cases reflectajoint
intervention of both the police and the Armed Forces. The combined actions of
the police and the military have also resulted in 699 cases of internal forced
displacement. i

Although the data confirms that the main group of victims of these human rights
violations have been young men between the ages of 19 and 30, women are also
significantly affected by abuses by law enforcement officers.”™* The lack of a
gendered approach in the government security policies, stemming from a
disregard for women’s specific needs and the denial of the security crisis,
undermines the role of the security forces and institutions for rights protection.

The government’s approach measures the country's level of security based on the
prevalence of killings. However, the record number of violent deaths of women in
contexts of relationships of trust, especially by partners or ex-partners, highlights
the inability of the State to protect and guarantee women’s right to life even during
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the states of emergency. The government mustincorporate and prioritise women’s
right to a life free of violence in the development of its security policy, during and
after the state of exception. This is particularly important due to a) the upward
trend in femicides committed in the framework of relationships of trust;* b) the
prevalence of acts of violence against women, by men, in the framework of family
or similar relationships.”

The punitive apparatus and the androcentric criminal justice and prison systems
expose women to sexist practices that undermine their rights. Security agents
apply discriminatory and selective procedures that mainly affect women, whose
aggressors leverage these to go unpunished. In addition, the social expectation of
care placed on women results in a double or triple burden of responsibility for the
partners of people deprived of their liberty. X

Another critical component of the government’s security approach is the
increasing use of counterterrorism laws during the state of exception, which law
enforcement officers use to tackle the alleged activities of criminal gangs.*V The
exceptional nature of counterterrorism measures serves as an argument for the
government for the continued extension of the state of exception and the
progressive militarization of public space, undermining the role of civil society in
the defense and promotion of rights.

Although El Salvador has had counterterrorism legislation since 2006, the
government has ramped up its efforts to enact new legislation over the past few
years.™™ For example, the reform of Article 6 of Ley Especial Contra el Crimen
Organizado allows the use of intelligence from new technologies as evidence in
judicial proceedings conducted by specialized courts, including the FGR.V
Justice operators lack the guidance to identify legitimate sources of information
and data management procedures to ensure the right to privacy and freedom of
expression of those prosecuted in court. In this context, the state’s cyber-
patrolling practices occur in an environment of opacity about how the state
acquires and uses these technologies.

The misuse of counterterrorism laws during the state of exception undermines the
fundamental guarantees that the government should ensure even in context of a
national emergency, while restricting the role of civil society in the promotion and
protection of human rights.

The Global Study conducted by the Office of the Special Rapporteur on
counterterrorism and human rights to assess the impact of counterterrorism
measures on civil society and civic space exposes some of the most common
impacts of these measures in the region, including in El Salvador. The Special
Rapporteur notes that governments often use counterterrorism policies to
prolong states of emergency, persecute human rights defenders and exercise
massive control and surveillance practices through new technologies.*"

7 | Page



30.

31.

32.

33.

34.

35

The lack of a legally binding definition of ‘terrorism,” something that the Office of
the Special Rapporteur on the defense and promotion of human rights in the fight
against ‘terrorism’ had widely documented,“* is one of the gateways for States’
use of counterterrorism measures to criminalize the role of civil society and
women’s rights defenders. Also, the absence of an internationally agreed
definition restricts the ability of victims of counter-terrorism measures to access
justice and reparation mechanisms in a timely manner.!

Therefore, the arbitrary use of ‘terrorism’ to designate the alleged activities of
violent gangs has no basis in international law, prompting the misuse of these
policies against vulnerable groups with no links to criminal organisations. These
narratives undermine the rule of law and further exacerbate the root causes of the
state of emergency.

Deprivation of liberty: overcrowded detention centres, tortures and death
under custody

Over the last two years of the state of exception, security institutions have carried
out mass and arbitrary detentions that have resulted in a significant increase in
the population deprived of their liberty. By June 2024, the Legislative Assembly
confirmed that the number of people detained during the state of exception
amounted to 80,500," many of whom are facing ‘terrorism’ charges. For example,
according to our records, the Terrorism Confinement Center (CECOT) remains at
36 percent of its capacity, while the rest of the country’s prisons exceeded their
capacity by 357 percent." The majority of those detained on ’terrorism’ charges
are not at CECOT, but are held in harmful conditions in smaller prisons across the
country.

In total, there are approximately 111,844 people detained across the country.
However, the official figures show that the capacity of the national detention
system is 67,280 people. These records represent a proportion of 1,764
individuals deprived of their liberty per 100,000 inhabitants, comprising 1.7
percent of the country's total population and 2.5 percent of the adult population. '

The government must respect, even during states of emergencies, the safeguards
to protect the fundamental freedoms and guarantees established in the national
constitutions."

. State security institutions conduct mass and arbitrary detention practices with

impunity, violating principles such as the inviolability of the home and non-
discrimination on ethnic and racial grounds.v For example, law enforcement
officers often detain those who have tattoos allegedly associated with the gang
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codes, reflecting social profiling practices based on racial and gender
stereotypes.

From 27 March 2022 to 27 March 2024, we have registered the deaths of 261
people in state custody. From the total number of these deaths during the state of
emergency, 244 were men (93.5 percent) and 17 were women (6.5 percent). In the
same way, there are records of the deaths of two boys and two girls during the
same period."

In addition to these practices, the reforms of the criminal code and the criminal
procedure laws by the Legislative Assembly contravenes El Salvador’s
international obligations to protect the right to liberty and the right to a fair trial,
and ensure due process without discrimination. These reforms have included: the
Penal Code" and Criminal Procedure,“" the Special Law against Acts of
Terrorism,"™ the Law Regulating Activities Related to Drugs* and the Juvenile
Criminal Law.%

One of the most problematic aspects of these reforms is the extension of the
period of pretrial detention, which, prior to the state of emergency, was restricted
to 12 months for minor crimes and 24 months for serious crimes, with the
possibility to extend the latter for further 12 months. We want to bring to the
Committee’s attention two particular issues with these reforms: (i) for certain
alleged crimes, a maximum period of pretrial detention will not be applied, and (ii)
the pretrial detention will have an indefinite duration.*"

Similarly, prior to the declaration of the state of emergency, parties to proceedings
could request changes from pretrial detention to another precautionary measure.
However, following a series of recent reforms, parties can no longer request
alternative measures or replace pretrial detention,* preventing individuals
accused of certain crimes from having freedom while undergoing prosecution,
and ensuring their permanent stay in prisons for indefinite periods.*"

The incorporation of the figure of "faceless judges" is another of the reforms
recently introduced. Through this measure, judges can conceal their identity and
deliver so-called ‘secret justice’.™

Finally, the prosecutor's office has the power to decide on judicial jurisdiction and
carry out collective trials. This allows judges to group in a single criminal
proceeding several people accused of belonging to the same criminal structure.*
Many of these proceedings take place even when another tribunal is already
dealing with the case, and it is the prosecutor who determines the judicial seat
that will hear the process.™ These reforms violate the guarantee of a fair and
impartial judge, the guarantee of equality before the courts and tribunals, and the
equality of procedural means.™i Another change arising from these reforms is the
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effective use of witnesses and collaborators as the sole evidence in criminal
proceedings in the state of emergency,"* and trial in absentia is also allowed.*

42. Finally, the arbitrary use of ‘terrorism’ measures by judicial authorities prompts
the practice of mass and arbitrary detention. For example, in addition to the
indefinite extension of the pretrial detention periods, the reform of Article 8 of the
Code of Criminal Procedure (CPP) allows the provisional detention of alleged
members of terrorist organisations, among others accused of crimes outlined in
Article 1 of the Law on the Proscription of Gangs, Groups, Associations, and
Organisations of a Criminal Nature.*

G. Finalrecommendations

Based on the evidence and analysis in this submission, the undersigned organisations
encourage Member States to issue the following recommendations to El Salvador:

e End the state of emergency and reinstate the constitutional guarantees that were
suspended, such as the right to security of the person and population.

e Reformthe laws that allow competent bodies to use pre-trial detention powers as
a first measure. Provide relevant guidance for justice operators to use alternative
measures to pre-trial detention.

e Take effective measures to address the disproportionate impact that security
policies have on racialized groups, women, and low-income communities through
the implementation of human-rights-based protocols for law enforcement
officers.

e Allow regular inspections by the Procuraduria para la Defensa de los Derechos
Humanos (PDDH) in detention centres and guarantee the rights of the population
deprived of liberty and their families, including the right to due process.

e Create an independent institutional mechanism to monitor the State’s
compliance with its international human rights obligations and the
recommendations received from the UN treaty bodies.

e Protect the freedom of association, the right to a fair trial, and the right to non-
discrimination for the entire population and ensure that security laws, policies,
and programs align with El Salvador's international human rights obligations.

e Take concrete steps to develop and implement a human-rights-based security
policy in compliance with El Salvador’s international obligations.

e Guarantee free access to information on the situation in the detention centres by
creating a public record accessible to civil society organisations and the families
of people deprived of their liberty.

e Increase channels of cooperation with the international community for more
effective monitoring and advice on the implementation of security policies.

e Develop and implement policies for effective reparations to the victims of gang
violence.
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e Establish clear regulations to investigate deaths in custody and take effective
measures to prevent and punish those responsible for serious human rights
violations in detention centres.
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